Implants and the Law -Prophylaxis
The fundamental factor in the avoidance of litigation in medical matters isother things being equala good doctor/patient relationship. This is particularly so when a recently developed procedure or technique is being carried out. Perhaps it can be more simply stated as a question of adequate communication between the patient on the one hand and his medical advisers, be they general practitioners or consultants, on the other.
In the case of implants, metal, plastic or a combination of the two, the surgeon should always take the precaution of noting any restrictions in the use of the appliance or materials which the manufacturer may specify. For example many metal implants are specifically stated to be unsuitable for full weight bearing until bony union has occurred across an osteotomy or fracture. Unfortunately this information is often printed in small letters at the bottom of the packet label and in consequence can easily be overlooked.
Whatever procedure is advised it is always time well spent in explaining it to the patient and unwise to brush aside any discussion on the possibility of failure or to guarantee 100% success. The majority of patients are quite able to accept the fact that there is a failure rate in everything and furthermore that they cannot expect the benefits of modem medicine without also accepting the risks.
Where an implant is concerned the research leading to its development is obviously of fundamental importance, but of equal importance is unbiased investigation into failures. These may, for example, be due to design or specification of materials, defects in fabrication or surface finishing, or the surgical technique employed for its insertion or fixation.
The way of the pioneer is and always will be hard. If something goes wrong when a new prosthesis or technique is being tried, then an allegation of negligence may well only be defensible if it can be shown that the procedure was in all respects soundly based. Any flaw in the preparatory work or any lack of necessary knowledge regarding the materials being used could well prove fatal to a successful defence.
I consider, however, that it is to the credit of orthopedic surgeons that there has been so little disputation and litigation in implant surgery which they have developed to its present position. I hope that arguments about bone cement and cardiac arrest, the carbon content of implants, biocompatability and the carcinogenic effect of polymeric implants will remain where they belong, namely in the orthopaedic journals, and never come to be aired in a court of law.
MrJ A A Watt (Hempsons (Solicitors), 33 Henrietta Street, Strand, London WC2E8NH)
Implants and the Law-Claims for Damages
It is impossible here to go through all aspects of law which affect surgeons concerned with implant surgery, but one can deal with the principles which operate. It ought to be made clear that there is no magic about implant surgery itself, and the same principles of obligation and responsibility apply as much to surgeons engaged in this field as to practitioners, and indeed, anyone holding themselves out with a special skill towards the patient or other person to whom they render a service.
